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STATEMENT OF THE ISSUES 
I. I s there any record supporting p e t i t i o n e r ' s claim 
that Judge Daniels acted impart ia l ly? 
I I . Does the evidence support Judge Danie ls ' decis ion 
that p e t i t i o n e r ' s g u i l t y plea was voluntary? 
I I I . Was p e t i t i o n e r ' s g u i l t y plea voluntary? 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
FREDRICK~G EORG E~ OLS\EW, I 
P l a i n t i f f / A p p e l l a n t , : 
- v - : Case No. 860272 
GARY DELAND, D i r e c t o r , Utah : 
State Dept. of Corrections; 
DAVID FRANCHINA, Superinten- : 
dent, Utah Correctional 
Institutions; FRED HURST, : 
Director, Minimum Security, 
Utah S t a t e P r i s o n ; and GERALD : 
COOK, Warden, Utah S t a t e 
P r i s o n , e t a l , : P r i o r i t y No. 3 
D e f e n d a n t s / R e s p o n d e n t s s 
BRIEF OF RESPONDENT 
STATEMENT OF THE CASE 
F r e d r i c k George Olsen p e t i t i o n e d fo r p o s t - c o n v i c t i o n 
r e l i e f from h i s g u i l t y p l e a e n t e r e d on Oc tobe r 2 9 , 1984 t o Rape 
of a C h i l d , a f i r s t - d e g r e e f e l o n y . P e t i t i o n e r ' s c l a i m was , 
e s s e n t i a l l y , t h a t h i s p l e a was i n v o l u n t a r y and u n i n t e l l i g e n t . 
A f t e r an e v i d e n t i a r y h e a r i n g on March 2 7 , 1986 i n which 
p e t i t i o n e r t e s t i f i e d a l o n g w i t h t h r e e o t h e r w i t n e s s e s and a f t e r 
t h e c o u r t r e v i e w e d t r a n s c r i p t s of t h e a r r a i g n m e n t and s e n t e n c i n g , 
t h e c o u r t d e n i e d t h e p e t i t i o n on A p r i l 1 7 , 1 9 8 6 . 
SUMMARY OF ARGUMENT 
T h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t J u d g e D a n i e l s 
was a n y t h i n g bu t i m p a r t i a l i n t h i s c a s e . His d e c i s i o n was 
s u p p o r t e d by t h e e v i d e n c e p r e s e n t e d and was , t h e r e f o r e , c o r r e c t . 
C o n s e q u e n t l y , p e t i t i o n e r i s n o t e n t i t l e d t o r e v e r s a l of t h e lower 
c o u r t ' s d e c i s i o n . 
ARGUMENT 
POINT I 
PETITIONER WAS AFFORDED A FULL AND FAIR 
HEARING. 
Respondents do not d i s p u t e t h a t p e t i t i o n e r was e n t i t l e d 
t o a f a i r hear ing of h i s p e t i t i o n . P e t i t i o n e r , however, does not 
e x p l a i n what was supposedly u n f a i r about t h e hear ing he r e c e i v e d . 
In h i s s ta tement of i s s u e s r a i s e d on a p p e a l , p e t i t i o n e r appears 
t o argue t h a t Judge D a n i e l s based h i s d e c i s i o n on p o l i t i c a l 
concerns because of the nature of p e t i t i o n e r ' s cr ime. P e t i t i o n e r 
c i t e s noth ing i n t h e record t h a t support s t h i s a l l e g a t i o n and, in 
f a c t , t h e r e i s noth ing i n the record i n d i c a t i n g t h a t Judge 
D a n i e l s 1 d e c i s i o n was anything but i m p a r t i a l . Absent support 
from the r e c o r d , p e t i t i o n e r ' s c l a i m l a c k s mer i t and should be 
d i s r e g a r d e d . c . f . S t a t e v . Cooky 714 P.2d 296 (Utah 1986) 
( r e f e r e n c e s t o m a t t e r s o u t s i d e of record i n a p p r o p r i a t e and 
i r r e l e v a n t and w i l l not be c o n s i d e r e d ) ; S t a t e v . Olmos, 712 P.2d 
287 (Utah 1986) ( f a i l u r e t o r e f e r t o pages i n record suppor t ing 
p o i n t s on appeal r e q u i r e s Court t o assume r e g u l a r i t y in 
p r o c e e d i n g s ) . 
POINT II 
THE LOWER COURT'S DECISION IS SUPPORTED BY 
THE RECORD BELOW. 
At t h e hear ing below, p e t i t i o n e r ' s c l a im was, 
e s s e n t i a l l y , t h a t h i s g u i l t y p l e a was i n v o l u n t a r y and 
u n i n t e l l i g e n t . On a p p e a l , p e t i t i o n e r a s s e r t s t h a t he was not 
a f forded an adequate o p p o r t u n i t y t o p r e s e n t e v i d e n c e and t h a t the 
c o u r t ' s d e c i s i o n was not supported by t h e e v i d e n c e . Both of 
t h e s e c l a i m s are u n s u b s t a n t i a t e d . 
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Appendix B a t 4 - 5 ) ; charges which p e t i t i o n e r admitted were true 
(See Appendix B a t 6 and R. 2 9 ) . Based upon a l l of t h i s 
i n f o r m a t i o n , Judge D a n i e l s ' d e c i s i o n was c o r r e c t . 
POINT I I I 
PETITIONER'S GUILTY PLEA WAS VOLUNTARY. 
While p e t i t i o n e r ' s argument on t h i s p o i n t i s not 
e n t i r e l y c l e a r , he appears t o c la im t h a t h i s p l e a was i n v o l u n t a r y 
because he was not a d e q u a t e l y adv i sed of the e l ement s of the 
o f f e n s e . The t r a n s c r i p t of the arraignment r e v e a l s t h a t the 
t r i a l judge asked i f p e t i t i o n e r ' s a t t o r n e y had a d e q u a t e l y a d v i s e d 
p e t i t i o n e r of the o f f e n s e w i th which he was charged and 
p e t i t i o n e r s a i d t h a t he did (See Appendix A a t 3 ) . 
I n t e r e s t i n g l y , p e t i t i o n e r admit ted t h a t he was g u i l t y of the 
o f f e n s e (See R. 29) but c l a i m s t h a t h i s a t t o r n e y wrongly adv i sed 
him of the p e n a l t y tha t could be imposed i f he p l ed g u i l t y . The 
c r i t i c a l p o i n t i s , however, t h a t t h e t r i a l c o u r t , a t the t ime of 
p e t i t i o n e r ' s p l e a , a d v i s e d him t h a t the p e n a l t y was a minimum 
mandatory s e n t e n c e of f i v e , t e n or f i f t e e n y e a r s which may be for 
l i f e (See Appendix A a t 4 ) . 
Because t h e t r a n s c r i p t s r e v e a l t h a t p e t i t i o n e r was 
a d e q u a t e l y a d v i s e d of the nature of the o f f e n s e and the p e n a l t y 
i n v o l v e d , Judge D a n i e l s c o r r e c t l y found t h a t p e t i t i o n e r ' s p l e a 
was v o l u n t a r y . This Court shou ld , t h e r e f o r e , a f f i rm Judge 
D a n i e l s ' d e c i s i o n . 
- 4 -
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APPENDIX A 
IN THE 
STATE OF 
vs 
FREDRICK 
came on 
GLIM*'4'4 < 
SEVENTH JUDICIAL DISTRICT COURT OF CARBON 
UTAH 
Plaintiff, 
GEORGE OLSEN 
Defendant. 
STATE 
• 
OF UTAH 
COUNTY 
) Criminal No. 2271 
! ARRAIGNMENT 
• * 
BE IT REMEMBERED that the above entitled 
regularly for 
of October 29, 1984, 
Honorabl e Judge Boyd 
Price, Utah, and was 
Professi 
State of 
1 For the 
For the 
i 
J 
m 
1 
t , 
onal Reporter 
Utah. 
A 
Plaintiff: 
Defendant; 
hearing 
action 
on the Law and Motion Calendar 
at the hour of 9:30 AM, before the 
Bunnell, in the Carbon County Courthous 
reported by John F. Greenig, Registered 
and Not 
• 
P P E A 
ary Public in and for 
• * 
R A K E S 
the 
Randy A. Hudson, Esq. 
Deputy County Attorney 
Carbon County Courthouse 
Price, Utah •84501 
Robert Van Sciver, 
Attorney at Law 
321 South 600 East 
Salt Lake City, UT 
Esq. 
84102 
10 
II 
20 
21 
22 
23 
24 
25 
do before 
criminal 
P R O C E E D I N G S 
THE COURT: All right. Counsel, I think what I'll 
we proceed with cross examination — we have two 
matters that we passed. Let's dispose of those 
because we have quite a few people waiting on those and 
then we can continue with this. So we'll interrupt for just 
a minute, Mr. Fossett, to take care of those matters — 
just to accomodate the people who are here waiting. We'll 
take Criminal No. 2271, State of Utah versus Fredrick George 
Olsen. M 
please? 
Mr. Olsen 
on an Inf 
This is a 
occurred < 
this time 
guilty or 
charge, 
r. Bailiff, do you want to get Mr. Hudson for us, 
THE BAILIFF: (indicating) 
THE COURT: Mr. Van Sciver, you're representing 
; are you? 
MR. VAN SCIVER: I am. 
THE COURT: Mr. Olsen, you're here for arraignment 
ormation that charges you with rape of a child. 
first degree felony that was alleged to have 
during the month of August, 1984. We're asking at 
what your plea is to'that Information, either 
not guilty. 
THE DEFENDANT: Your Honor, I plead guilty to that 
THE COURT: Now, Mr. Olsen, you have discussed 
2 
9
 , 
20 
21 
22 
21 
24 
25 
4 
with Mr. Van Sciver the consequences of the entry of such 
a plea, have you? 
THE DEFENDANT: I have. 
THE COURT: And you understand that you would have 
a rieht to a trial by jury if you'd care to have one in this 
Court? 
THE DEFENDANT: I do. 
THE COURT: And you and your attorney would have 
the right to be present to cross examine any witnesses 
presented against you; do you understand you have that 
right? 
1 THE DEFENDANT: I do. 
THE COURT: And you could either testify or not 
testify at the trial, and if you chose not to testify, that 
fact couldn't be held against you; do you understand you 
have that right? 
! THE DEFENDANT: I understand that. 
THE COURT: Have you discussed with your attorney 
the elements of the crime, that is the elements that the 
State would have to prove beyond a reasonable doubt; have 
you discussed that with him — that is what is necessary to 
prove this charge; that is there was some sexual contact, 
there was some penetration, these various elements of the 
crime? 
THE DEFENDANT:* Ye^. 
1 
3 
i '*• •.. •• • „ ..,».•. . ^ J 
THE .COURT: You have discussed those with him? 
THE DEFENDANT: Yes,-we have. 
THE COURT: So vou're aware'of what the State 
would have to prove beyond a reasonable doubt? 
THE DEFENDANT: Yes. 
THE COURT: And you would further understand you 
would have a right to appeal to a higher court on legal 
matters if you were dissatisfied with the way the trial was 
conducted; do you understand you have a right of appeal? 
THE DEFENDANT: Yes. 
THE COURT: You further understand that the 
maximum sentence the Court can impose in this case is a 
term of not less than five years or which may be for life; 
and then there is some mandatory provisions under the law 
which says there will be a mandatory minimum prison sentence 
of either five, ten, or fifteen years; and that the Court 
«vill impose the middle term, or.ten years, unless there is 
application to show aggravating circumstance or mitigating 
circumstance; and then after that determination, the Court 
will then determine and will have to make findings whether 
the changing to either five or to fifteen years? Do you 
understand those privileges of the law? Have they been 
explained to you? 
THE DEFENDANT: Yes. I understand that. 
THE COURT:
 vAre you entering this plea of your own 
free vill ? 
THE. 
THE 
DEFENDANT: 
COURT: 
or inducements or mad 
will? 
then you' 
Defendant 
THE 
THE 
THE 
THE 
Yes. 
.Nobody has made to you any promises 
e any threats? 
DEFENDANT: 
COURT: 
They have not. 
So you're doing it of your own free 
DEFENDANT: 
COURT: You 
re waiving those 
THE 
THE 
DEFENDANT: 
COURT: 
is aware of 
rights are and he's f 
We order 
say about 
sentence 
that 
The 
Yesf I am. 
understand if I accept that plea, 
rights we've just talked about? 
I do. 
Court is satisfied that the 
what his legal and constitutional 
reely and voluntarily waiving those. 
the plea of 
sentencing, 
MR. 
genl 
VAN SCIVER: 
report, your 
' THE 
MR. 
THE 
COURT: 
HUDSON: 
COURT: 
ful to the Court- I 
Court will rei 
Probation 
report*. . 
and 
Fer this 
Parole 
And why donf 
guilty be entered. What do you 
Clemen? 
We'd like to refer it for a pre-
Honor. 
Mr. 
No 
All 
Hudson, any objection to that? 
, your Honor, no objection. 
right. I think that will be help-
think what we will do, gentlemen, the 
matter to the Department of Adult 
for a pre-sentence investigation and 
t we set sentencing for December 3rd 
5 
at 1:30 in the afternoon. And, of course, we want to 
admonish counsel if they're to submit anything in mitigation 
or aggravating circumstance, the Code requires it must be 
in writing and it must be submitted four days — 
MR. VAN SCIVER: Prior to sentencing, yes. 
THE COURT: (continuing) prior to that date. 
So get those in writing to the Court at least four days 
prior to becemoer ^ro. we win set that for 1:30 PM. Then 
we'll have time that you can submit any testimony or any-
10 I thing you want.at that sentencing hearing at that time. 
11 I MR. VAN SCIVER: Is there a representive of 
the Adult Probation — 
THE COURT: Yes. He's right here, Mr. Van Sciver. 
(indicating) You can talk to him. All right. Gentlemen, 
thank you. 
(Whereupon, this concludes the reporting of the 
Arraignment in this case.) 
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY 
STATE OF UTAH 
* • * * 
Criminal No. 2271 
SENTENCING 
STATE OF UTAH 
Plaintiff, 
vs 
FREDRICK GEORGE OLSEN 
Defendant. 
* * * 
BE IT REMEMBERED that the above entitled action 
came on regularly for hearing on the Law and Motion Calendar! 
of December 3, 1984, at the hour of 1:30 AM, before the 
Honorable Judge Boyd Bunnell, in the Carbon County Courthousje, 
Price,* Utah, and was reported by John F. Greenig, Registered] 
Professional Reporter and Notary Pulbic in and for the 
State of Utah, 
• • • 
A P P E A R A N C E S 
For the Plaintiff: 
For the Defendant 
Randy A. Hudson, Esq. 
Deputy County Attorney 
Carbon County Courthouse 
Price, Utah 84501 * 
Robert Van Sciver, Esq, 
Attorney at Law 
321 South 600 East 
Salt Lake City, UT 84102 
P R O C E E D I N G S 
THE COURT: We'll take Criminal Case 2271, State 
of Utah versus Fredrick George Olsen. Let the record show 
the Defendant is present with his counsel, that the Court 
has heretofore referred the matter to the Adult Probation 
and Parole for a pre-sentence investigation and report. 
The Court has received that report. And Mr. Van Sciver, 
you've had access to a copy; have you? 
MR. VAN SCIVER: I have, your Honor. 
THE COURT: And further, that the Court has 
received a statement from the attorney for the Defendant 
relative to mitigation of sentence and also a statement 
from the County Attorney's office relative to aggravation 
of circumstances as required by law before I can consider 
those matters* 'Let's see'—• Mr. Van Sciver, is there 
anything else you want to present to the Court other than 
the matters that you have in your statement? 
MR. VAN SCIVER: No, your Honor. 
THE COURT; (continuing) in mitigation? 
MR* "VAN SCIVER: As Is apparent, your Honor, I've 
not ever done one of these before because the Statute never 
required it. So I. have filed my statement in a most general 
way. . Ifm assuming on the basis of State versus Vood, you 
have to make aome determination regarding those beyond a 
2 
reasonable doubt. 
THE COURT: I think it says by a preponderance. 
MR. VAN SCIVER: Well, Wood says beyond a reason-
able doubt. 
THE COURT: I see. Does it? 
MR. VAN SCIVER: Yes. 
THE COURT: Well, of course, that was that 
capitol punishment case; wasn't it? 
MR. VAN SCIVER: Right. But at least theoreticall 
THE COURT: I think the Statute says by a prepon-
derance in this case. 
MR. VAN SCIVER: Without regard to what the 
Statute says, I just simply don't think that's appropriate. 
But be that as It may — 
THE COURT: Sure. 
MR. VAN SCIVER: (continuing) I've had some 
requests to make and I've made them. I think you're 
probably es well informed with respect to this sentencing 
as you possibly could be. .And I don't know that there's 
a great deal more I could do to supplement the information 
that's already voluminous that you have in your possession. 
THE COURT: 'Mr. Hudson, anything else you'd care 
to submit other Chan ,the statement you've already submitted 
to the Court? 
MR. HUDSON: "Yes* your Honor. I would like to 
3 
1 point out to the Court that the matter regarding the pre-
2 J sentence investigation — i n the report, it indicates that 
* 1 there was a plea bargaining. I would like to state for the 
* record there was really no plea bargaining. Mr. Van Sciver 
$ indicated to me his attempt to plead the Defendant guilty, 
* and on that basis we decided not to file additional charges. 
^ And the statement is also made there that this was perhaps 
* the most serious and involved of all the offenses, which 
* again I would like to state to the Court that in my judgment 
10 this is not correct. Virtually any of the charges, I 
11 believe, were as serious and perhaps as involved. And this 
12 particular offense was chosen because it was the most recent 
13 in time. And the time period was the easiest to prove. 
14 But there were others that I felt like we could prove — 
15 in deed prove as many as possibly nine or ten other cases. 
16 1 The State's position is that first of all, we concur that 
17 J the Defendant ought to be sentenced as P & P has recommended 
18 for at least ten years, but it's the State's position it 
19 ought to be for fifteen years. The Court is aware of some 
20 J of the aggravating circumstances that I have listed in my 
I ' **" 
21 I statement. And J would Just like to state that for two 
22 J major reasons X believe that fifteen years is appropriate. 
21 First of all, the first reason that I feel that fifteen 
Z4 J year minimum term is appropriate JLS tnat cnere are numerous 
2$ I aggrav*ting-<:ircumstance6 surrounding the >crime itself, 
1 ] Including the number of times the victim was engaged; her 
2 vulnerability — being a child in the eyes of the law — and 
1 J the Legislature has taken into account the fact that these 
4 victims are the most vulnerable of all victims. The 
5 J psychological trauma caused to this victim — he will be 
6 receiving psychological counseling as a result of the por-
7 nography viewed by the child as given in the statements to 
t the Adult Probation and Parole officer. And because of 
9 J many of those circumstances with respect to the other 
10 children involved, and the numerous victims — with respect 
11 I to the other victims — there were perhaps more vulnerable 
12 circumstances. One or two of them were engaged sexually 
13 J while they were asleep in the Defendant's home. I think 
14 that's important for the Court to note, as well as the other] 
15 j incidents of the use of pronography, and the length of time 
16 that these events occurred over a period of four years. I 
17 think this is significant and thatfs something I failed to 
18 I mention in my report -~ Well, I believe I did. I believe 
19 I mentioned it in my other statement. But these events 
20 I took place — this pornography took place for a period of 
i * 
21 1 four years — or at least three years. 
22 1 The other major reason besides the numerous acts 
21 that were engaged in by the Defendant with children is that 
I * « 
24 1 I believe society needs protection from the Defendant. The 
25 psychological'report, «s I believe the Court is aware, 
describes his conduct. The children in the community are 
at risk if he has the opportunity to be free again. For 
that reason I think that as many as a fifteen year mandatory 
term is appropriate/ - On the basis of'those two major 
reasons, the aggravated circumstance with respect to this 
victim, and the other children — as well as the threat to 
the other children of the community, I would suggest that 
the Court impose as a minimum term a mandatory term of 
fifteen years. 
10 I MR. VAN SCIVER: Could I respond to that? 
11 I THE COURT: If you care to. 
MR. VAN SCIVER: I don't think anybody suggests 
nor does Mr. Olsen think for a moment that this is other 
than a pretty sordid sort of tale or scenario, and that one 
has to sort out in order to be able to know what's approp-
riate. But I suppose thatfs why Judges have to bear the 
burden of resolving certain problems and deciding what's 
right — making this decision pretty much in the vacuum or 
Bt least unilaterally without a whole lot of support from 
20 | anyone else. The Statute clearly speaks to ten years as 
21 I being imposed, and without the preponderance significance 
22 I think the aggravation out-weighs the mitigating without 
2} reasonsable doubt. Here's a gentlemen 38 years of age and 
* i 
24 never Deen, to the test of my recollection, other than these] 
25 J offenses, charged with the commission of an offense. There' 
I 
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no reason to believe he'6 not now or any reason to believe 
he's not capable after protracted therapy, to be a useful, 
providing, caring citizen In the community. And I would 
first request that the-Court exercis6 its discretion and 
sentence to the next lower degree, that being a second 
-degree felony.*. That failing/ I thiftk it's appropriate that 
the long list, as it was rather generally stated — of the 
mitigating circumstances, be taken into consideration and 
the Court impose the five year period. This is his initial 
confrontation; and as the Court can tell by virtue of the 
statements which he made at the time of his arrest, he 
wanted to be apprehended and he wants to be treated and he 
wants it stopped. And I thought perhaps the most incisive 
thing I got out of the pre-sentence report was an observa-
tion which I made or I feel Is appropriate, and I made to 
the probation officer, and that is I think he's physically 
and emotionally sufficiently frail that there may be a real 
concern about committing him directly to prison. My request 
would be if commited, and I*m sure that's what the Court 
i is obliged to do, in fact mandatorily compelled to do — I 
would feiel it's appropriate that the strong suggestion be 
made that he be turned into the Sex Offender program at the 
State Hospital. I think this would be most appropriate. 
THE COURT: Well, of course, the Court has 
reviewed .the statements, has reviewed the report in some 
detail. And although there are considerable aggravating 
circumstances, there are also some mitigating circumstances 
which the Court feels pretty much outweigh each other. This 
is an aggravating situation, no question about it; but also 
on the other side, here's a man that: has lived an exemplary 
life — other than this situation he's got himself into 
with his sexual conduct. So therefore the Court doesn't 
find either by preponderance or weight of the evidence that 
there is sufficient aggravating circumstance to increase the 
minimum to a fifteen year period.^ So is there any legal 
reason to;state, Mr. Van Sciver, why sentence shouldn't 
be pronounced at this time? 
MR. VAN SCIVER: There's no legal reason, your 
Honor. 
THE COURT: It will be the Judgment and sentence 
of the Court that you, Mr. Olsen, be imprisoned in the 
Utah State Prison for a term of not less than ten years — 
a mandatory ten years, which this may be for life. And 
you're commited to the custody of the Sheriff of Carbon 
County to be delivered to the warden of the Utah State 
Prison for imposition of that sentence. The law further 
states that I have to tell you: when you do become eligible 
for parole, the minimum term of your parole would be for 
an additional ten years. That Is also required under the 
law. The Court will write a letter to the Board of 
1 Corrections and suggest you be commited to a Sex Offender 
program or such a therapeautic program that's available at 
the State Prison where you'll be in a custodial atmosphere— 
during that time. . All right. 
MR. VAN SCIVER: May we have a .Stay, your Honor, 
until December 26th? 
THE COURT: No, I don't think so, Mr. Van Sciver. 
It's going to be a long period of time. He just as well 
not do any more dead time and should get started on his 
sentence. He'll have to submit himself to the custody of 
the Sheriff today. We'll give him a^Stay of Execution until 
5 o'clock. He'll submit himself by 5 o'clock this afternoon 
(Whereupon, this concludes the reporting of this 
sentencing.) 
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